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RECE~VEO

BEFORE THE ILLINOIS POLLUTION CONTROL BOARDCLE~KSOFFICEMAR 2 32004
SALINE COUNTY LANDFILL, INC., )

STATE OF ILLINOIS

PETITIONER, Pollution Control Board

)
V. ) No. PCB 04-117

(PERMITAPPEAL)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
RESPONDENT. )

BRIEF OF PETITIONER, SALINE COUNTY LANDFILL, INC.

FACTS

This petition for reviewpresentsaquestionof statutoryconstruction,concerningSection

39.2(1)OftheIllinois EnvironmentalProtectionAct. 415 ILCS 5/39.2(f).

OnNovember21, 1996, theSalineCountyBoardgrantedlocal sitingapprovalto aproposed

expansionofthesanitarylandfill ownedandoperatedby SalineCountyLandfill, Inc. (SCLI). See

JEPA’sresponseto requeststo admit, no. 9,hearingexhibit3. OnDecember31, 1996,theIllinois

EnvironmentalAgency(IEPA) issuedapermitforthedevelopmentandoperationofan expansion

oftheSalineCountyLandfill. Thatpermittedexpansioncomprisedaportionofthesameair space

thattheSalineCountyBoardhadgrantedlocalsitingapprovalto November21.SeeJEPA‘sresponse

to requestto admit no.9,hearingexhibit 3. This December31, 1996permit,no. 1996-147-LFM,

allows for thevertical expansionof 15.8 acresof thethen-operatingsitedfacility, and a4.8 acre

lateralexpansion,all partof the largerexpansionapprovedat theNovember21, 1996 local siting

hearing.Thatexpansionair spacewasthenpartiallyfilled with permittedsolidwaste.A copyofthat

completepermit 1996-147-LFMis attachedto SCLI’s petitionfor review.



Lessthanthreeyearsfrom thedateof localsitingapproval,in October,1999,SCLI timely

submittedto theIllinois EnvironmentalProtectionAgency(IEPA), an applicationto developand

operateahorizontalandverticalexpansionofSCLI’sproposedsanitarylandfill. 1BPA deniedthat

applicationfor developmentpermit, for thesolestatedreasonthat applicationproposedalandfill

designinconsistentwith thelandfill designapprovedatlocalsiting. Specifically,theapplicationfor

developmentpermit deniedby theJEPA on January4, 2002, proposedalandfill with no interior

separationbermbetweentwo sanitarylandfill units. Hearingexhibit2. Theapplicationsubmitted

to theSalineCountyBoardandapprovedin 1996wasfoundby thisBoardto include an interior

separationbermbetweentwo landfill units, asexplainedbelow.

An expeditedappealbetweenthesamepartiesastheinstantcause,SCLI andthe[EPA, in

PCB02-108,followed. OnMay 16, 2002,this BoardaffirmedtheIBPA’s permitdenialonthesole

groundsstatedin thatJanuary4, 2002permitdenialletter, referencedabove.

In so affirming theIEPA in PCB02-108,thisBoardheld:

Finally, thoughit hasno bearingon theBoard’sdecisiontoday,and
theBoardmakesno ruling on it, thepartiesdo notdisputethatSCLI
can avoid returningfor siting ~fit submitsan amendedpermit
application,proposinga wider interior separationberm, 100feet
wideinsteadof50.

PCB02-108,May 16, 2002Opinion,page19 (emphasisadded).

The[EPA did notappealorotherwisecontestthisdeterminationbytheBoard,quotedabove.

IntervenorCountyofSalinefiled amotion to reconsiderthis sentencequotedabove. ThisBoard

deniedtheCounty’s motionto reconsideron July 11, 2002,holding:

2



The Board finds that the County’s assertions are
groundless...Moreover,notonly did thesentenceatissueexpressly
providethattheBoardwasmaking no statementof thelaw, but the
Boardcannotmisstatethelawbymerelyobserving,asit did, whatthe
partieshavenot disputed...Thechallengedlanguageplainlyreferred
to SCLI submittingac4fferentpermit applicationto theAgency,one
that for the first time would include a 100-foot wide interior
berm...TheBoardthereforedeniestheCounty’s motion. PCB 02-
108, July 11, 2002,page2.

NeithertheIntervenor,CountyofSaline,northeIEPA, appealedtheBoard’sdecisionsin PCB02-

108.

WhiletheappealincausePCB02-108waspendingbeforethisBoard,SCLI hadonfile with

the[EPA anapplicationfor renewalof its operatingpermit. Duringthependencyoftheappealin

PCB02-108,SCLI amendedits renewalpermitapplicationto addto thatapplication,[EPAlog no.

2001-362,anotherapplicationfor apermitto expandits sanitarylandfill. In JanuaryorFebruary

of 2003,thepermit sectionmanager,BureauofLand,[EPA, contactedSCLI’ s representativesand

requestedtheywithdrawthatapplicationfordevelopmentpermit.Consistentwith thepositiontaken

by the [EPA before this Board in PCB 02-108,the Permit SectionManageradvisedSCLI’s

representativestheNovember21, 1996,localsiting approvalremainedvalid andwouldnot expire

underthe[EPA’s interpretationofsec.39.2(f)oftheEnvironmentalProtectionAct (Act), 415ILCS

5/39.2(f). ThePermitSectionManagerfurthertoldrepresentativesofSCLI in JanuaryorFebruary

of2003 that theentireapplication,including theapplicationfor renewalof theoperatingpermit,

wouldhaveto bedeniedif theydid notwithdrawtheapplicationfor expansionfromtheapplication

forrenewalpermit. SCLI immediatelywithdrewtheexpansionapplicationfrom its renewalpermit

applicationin [EPA log number2001-362,on February7, 2003. See[EPA’s amendedresponsesto
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requeststo admit,no. 14,hearingexhibit4. SeeHearingtranscript,pages60-61, 3 5-39. Seefurther

theMarch 12, 2003correspondenceofthePermit SectionManager,hearingexhibit 6.

Thepartiesconcededandthis Boardnotedin PCB 02-108,that SCLI could file anewand

differentapplicationfor a permitfor developmentofan expandedlandfill. PCB02-108,May 16,

2002,page19, andJuly 11, 2002. SCLI accordinglyfiled within two monthsofFebruary7, 2003

an applicationfor developmentpermitof its sanitarylandfill, this timeproposinga 100 footwide

interiorseparationberm,[EPAlog number03-113.See[EPA’ sresponsetorequestto admitnumber

10. Hearingexhibit 3. The [EPA admitstheapplicationfor developmentalpermit in [EPA logno.

03-113is consistentwith thedesignsubmittedto theCountyfor local sitingapprovalin 1996. The

applicationfordevelopmentalpermitin [EPA logno. 03-113is consistentwith thelanguagequoted

abovefrom thisBoard’sMay16, 2002Opinionin PCB02-108,in thattheapplicationin log no. 03-

113 proposesa 100 foot wide interiorseparationberm. Hearingtranscript,pages51-53,48.

OnMarch 12, 2003,thepermitsectionmanager,BureauofLand,[EPA, wrotealetterto an

attorneywhohadadvisedthe[EPA that it representedtheJntervenor,theCountyofSaline. In that

correspondence,thePermitSectionManagerstated,

Instead, we have interpreted Section 39.2(f) of the Illinois
EnvironmentalProtectionAct to meanthat a landfill’s local siting
approvalexpireswithin3 yearsofbeinggrantedonlyif anapplication
for a developmentpermit has not been madeduring that 3-year
period. This interpretationhas consistentlybeen employed in
answeringquestionsfrompotentialoperatorsandin reviewingpermit
applications.SCLImadeapplicationfor alateralexpansion(Logno.
1999-381) within 3 years of obtaining local siting approvaland
although that application was denied the and Illinois Pollution

•ControlBoardhasaffirmed its denial,the 1996local sitingapproval
remainsviable. Accordingly, if SCLI were to submit a permit
applicationfor a lateralexpansion,thatwasconsistentwith the 1996
localsitingapprovalandthatmetall theregulatoryrequirements,the
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Illinois EPAwouldbeobligatedto approveit.

•Hearingexhibit 6. ThisMarch12, 2003letterwasconsistentwith thestatementsmadebythePermit

SectionManagerto therepresentativesofSCLI in JanuaryorFebruaryof2003,andwasadocument

accessibleto thepublic. Hearingtranscriptpages35-37,61, 52. See[EPA’s amendedresponsesto

requeststo admit, no. 4, 5, hearingexhibit 4. Seefurther[EPA’s responseto requestto admitno.

6, hearingexhibit 3.

ThePermitSectionManagertestifiedadevelopmentpermitfor SCLI’sproposedexpansion

in [EPA log no. 03-113 was drafted,prepared,andunanimouslyrecommendedfor the Section

Managor’s signature,byall reviewersandapplicablestaffatthe[EPA. Hearingtranscriptpages46-

48.

OnDecember5, 2003,the[EPA reversedwithoutwarningitsrepeatedly-statedinterpretation

ofSection39.2(1)oftheAct, anddeniedSCLI’s applicationfor thedevelopmentpermitin [EPAlog

no. 03-113. Thesolestatedreasonin theDecember5, 2003permitdenialletter,wasthat SCLI’s

localsitingapprovalexpired.Therecordin theinstantappealreflectsthe[EPAgavenojustification

for thereversalofits interpretationof Section39.2(1). See[EPA’s amendedresponsesto requests

to admit, no.s4, 5, and 18, exhibit 4. March 12, 2003 letter from thePermit SectionManager,

exhibit 6. See[EPA’s responseto requeststo admitno. 17, exhibit3. Hearingtranscript,page35-

39, 46. Attemptsby SCLI to determinethejustification for thereversalof the[EPA’s statutory

interpretation,wereobjectedto bythe[EPA andIntervenor.Hearingtranscript,pages21-24,49-51.

This appealtimely followed. Petitionfor reviewfiled January7, 2004.
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The [EPA admits before issuing the December5, 2003 permit denial letter to SCLI, it

consistentlyinterpretedSection39.2(1)oftheAct suchthata local sitingapprovaldoesnot expire,

exceptwheretheapplicantfailsto submitanapplicationfordevelopmentpermitto the[EPAwithin

threeyears. The[EPA admits it consistentlyso interpretedSection39.2(f)oftheAct for sinceat

least1994. Exhibit 4, no.s 4, 5, 18. Hearingtranscript,page52, 35, 39. The[EPA admitsSCLI

hashadcontinuouslypendingsinceOctober,1999applicationsfor permit to expandits Landfill,

exceptfor two periods,oftwo weeksandtwo monthsrespectively. [EPA responseto requestto

admitnumber10, Exhibit 3.

ISSUE

The issueis whetherunder415 ILCS 5/39.2(1)of theAct, the local siting approvalof

November21, 1996, expired. Thepartiesagreethe issueon reviewis framedbytheDecember5,

2003 denial letter from the[EPA, hearingexhibit 5, andno otherreasonsfor permit denialexist.

Transcriptpage32-33.

STANDARD OFREV[EW

Thestandardof reviewin this causeis whetherissuanceofthepermit soughtby SCLI will

causeaviolationof theEnvironmentalProtection(Act), specifically415 ILCS 539.2(f). Thereis

no allegationthat issuanceofapermitwill causeaviolationof theBoard’sapplicableregulations.

[EPA’ s responseto requestto admitno. 17, hearingexhibit 3. Thisstandardofreviewis articulated

in 415 ILCS 5/40(a).

Becausethe issuebeforetheBoard is strictly one of statutoryinterpretation,upon further

reviewofthiscauseby anappellatecourt,thestandardofreviewwill be denovo review,insteadof

themanifestweightofthe evidence.
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LAW

In interpretinga statute,the words chosenby the legislatureare to be given theirplain

meaning.Theintentofthe legislatureshouldbe ascertainedprimarily from aconsiderationofthe

legislativelanguageitself, which affordsthebestmeansofits determination.No ruleof statutory

constructionauthorizesatribunalto declarethelegislaturedid notmeanwhattheplain languageof

thestatuteimports.EnviriteCorporationv. Illinois EPA, 158111.2d210,632N.E. 2d 1035(Il1.S.Ct.

1994).

It is abasicruleofstatutoryconstructionthat theinclusionofonelimitationis theexclusion

ofothers. Inclusiouniusestexclusioalterius. BrowningFerrisIndustries.Inc. v. PCB,127I11.App.

3d509,468N.E.2d1016(Third Dis. 1984).RochelleDisposalService,Inc. v. IPCB, 266Ill. App.

3d 192, 639 N.E.2d988 (
2

nd Dis.1994).

Thoughan agency’sinterpretationof its ownregulationsorrules is oftenentitled to great

weight,an agency’sstatutoryinterpretationsarereviewedde novo by thecourts. Courtswill not

defer to an agency’sinterpretationthat is contraryto theplain languageof the statute. Marion

Hospitalv. Illinois HealthFacilitiesPlanningBoard,324Ill.App. 3d 451, 753N.B.2d1104(1St Dis.

2001).

Therulethattheinterpretationofastatuteby an administrativebodychargedwith applying

•the statuteis given weight, is usually appliedwhere the statuteis ambiguousand wherethe

interpretationbytheadministrativebodyis longcontinuedandconsistentsothat thelegislaturemay

beregardedashavingconcurredin it. Moyv. Dept. ofRegistrationandEducation,85 Ill.App.3d

27, 406N.E.2d191 (1St Dis. 1980). Iii. AttorneyGeneralOpinion,99-008,July 9, 1999.
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An agency’sstatutoryinterpretationthatconflictswith theagency’searlierinterpretationis

entitledto considerablylessdeferencethanastatutoryinterpretationconsistentlyheldby theagency.

Mobile Oil v. EPA, 871 F.2d149(DC Cir.1989). GeneralElectricCo.v. Gilbert,429US 125, 142

(1976). NLRB v. FoodandCommercialWorkers,484 US 112, 124n. 20 (1987). INS v. Cardoza-

Fonseca,480US 421,446n. 30 (1987). Wattv. Alaska,451 US 259, 273 (1981).

It is ofgreatconcernto theIllinois courtsandthisBoardwhenthe[EPA actsinconsistently.

Chemetcov. Illinois Pollution Control Board, 140 Iii. App. 3d 283, 488 N.E. 2d 639, 643 (5th

Dis.1986). Alton Packaging,146111.App. 3d 1090,497N.E.2d 864, 866 (
5

th Dis.,1986). Owens

Oil Companyv. Illinois EPA,PCB98-32(December18, 1997,page2.)

BASIC RULES OF STATUTORYCONSTRUCTION

REQUIRETHE [EPA TOISSUESCLI’S PERMIT

The statutorylanguageat issue is plain and unambiguous. Basic rules of statutory

constructionsupportissuanceofSCLI’s permit. 415 ILCS 5/39.2(f)provides:

A localsiting approvalgrantedunderthis sectionshall expireatthe
endof two calendaryearsafterthedateuponwhich it wasgranted,
unlessthe local siting approvalgrantedunder this sectionis for a
sanitarylandfill operation,inwhichcasetheapprovalshallexpireat
the end of threecalendaryears from thedate upon which it was
granted, and unless within that period the applicanthas made
applicationto the Agency for a permit to developthe site. In the
eventthat thelocalsitingdecisionhasbeenappealed,suchexpiration
periodshall be deemedto beginon thedateuponwhich theappeal
processis concluded.

Exceptasotherwiseprovidedin this subsection,upontheexpiration
of a developmentpermit undersubsection(k) of Section39, any
associatedlocal siting approvalgrantedfor thefacility under this
sectionshall alsoexpire.
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Undertheplain meaningof the languagechosenby thelegislaturein 39.2(1)of theAct, a

local siting approvalissuedby the CountyBoarddoesnot expirewhere the[EPA receivesan

applicationfor apermit to developthesanitarylandfill within threeyears. It is undisputedSCLI

timely submittedanapplicationfor permitto developthesanitarylandfill within threeyearsofthe

November21, 1996localsitingapproval.Seehearingexhibit6, theMarch12, 2003letterfrom the

PermitSectionManager.Theprimaryruleofstatutoryinterpretationis to follow theplain language

oftheAct. EnviriteCorporationv. Illinois EPA, 158 Iii. 2d 210, 632N.E.2~11035(I11.S.Ct. 1994).

This Boardshouldfollow theplainmeaningofthelanguageoftheAct. To holdlocal siting

expiresafteranunsuccessfulappealofapermitdenialwould readinto theAct additionallanguage

notchosenbythelegislaturein section39.2(1). Toholdanapplicationfordevelopmentpermitmust

becontinuouslypendingandon file with the[EPA to preservethevitality of localsiting approval,

similarly requiresthe readinginto 39.2(f) oflanguagenot writtenby the legislature.Suchstrained

interpretationsoftheAct fail to follow theplain meaningofthe languagein theAct.

Wherethe legislaturecarefullyarticulatesin theplain languageof thestatute,thevarious

scenariosbywhicha local sitingmayexpire,thisBoardshouldnotreadinto theAct anythingelse.

In Section39.2(f), the legislaturestatesa local siting expireswherethe landfill applicantfails to

applytothe[EPA for developmentpermitwithin threeyearsofthedateuponwhichlocal sitingwas

granted.Thelegislaturefurtherspecifiesthethree-yearperiodto submitapermitapplicationto the

[EPA shall not begin to run until conclusionof any appealof the local siting.decision. The

legislaturefurther specifiesa local siting approvalmayexpireupon expirationof a development

permit undersubsection(k) of Section39 of theAct. Wherethe legislaturecarefullyarticulates

possibleexceptionsto thecontinuingvalidity of thelocal siting, this Boardshouldnot readnew
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exceptionsinto theAct. Theinclusionofthosemultiplescenarioswherelocalsitingexpires,serves

to excludeall otherscenarioswherelocal siting might expire. BrowningFerrisIndustries,Inc. v.

PCB,127111.App.3d509,468N.E.2d1016(Third Dis. 1984). RochelleDisposalServicev. ]PCB,

266 Ill.App.3d 192, 639 N.E.2d988 (2~Dis. 1994).

IntervenorapparentlyconceedesSection 39.2(1) of the Act is unambiguous. Hearing

transcript,page27. Wherethe Act is clear,otherrules of statutoryconstructionshouldnot be

resortedto. Envirite, spupra.

ThisBoardneedlook nofurtherthantheplainlanguageoftheAct, Section~39.2(1),to resolve

thisdispute. [EPA is creatinganewstatuteoflimitations on thevalidity oflocal sitingsnot found

in Act, anda newrequirementtheapplicantmusthaveacontinuous,ongoingpermitdevelopment

application,alsonotin theAct. [EPA is furthercreatinganewrequirementanapplicantcannothave

a gap or breakin continuityamong its applicationsfor incrementaldevelopmentof its locally

approvedexpansions.

THE SUDDENREVERSAI~OFINTERPRETATION OFTHE
ACT BY THE [EPA IS ITSELF SUSPECTAND NOT ENTITLED TODEFERENCE.

TheFifth DistrictAppellateCourt,thetribunalthatwill hearanyreviewoftheBoard’sruling

in theinstantcause,repeatedlystressedtothePollutionControlBoardtheimportanceofconsistency

in interpreting theAct. “Of greatconcernto usis thefact that thePollution ControlBoard is not

consistentin its readingoftheAct.” Chemetcov. Illinois PollutionControlBoard,140111.App. 3d

283,488N.E. 2d 639, 643 (
5

thDis.1986). “Wenoteadministrativebodiesareboundbypriorcustom

andpracticein interpretingtheirrulesandmaynot arbitrarily disregardthem.” Alton Packaging

Corporationv. Pollution ControlBoardand[EPA, 146Iii. App. 3d 1090,497N.E. 2d 864, 866 (
5

th
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Dis. 1986). The[EPA andthis Boardareboundby prior customandpractice,andthe needfor

consistencyin theirinterpretationoftheAct, because“Administrativeproceedingsaregovernedby

thefundamentalprincipalsandrequirementsofdueprocessoflaw.” Alton Packaging,146Ill. App.

3d 1090,497N.E.2d864,866 (
5

thDis., 1986).Thus,grantingthedesiredpermitin theinstantcause

to SCLI would notcauseaviolationoftheEnvironmentalProtectionAct, becausethe[EPA should

readSection39.2(f) oftheAct consistently,as it hadfor tenyearsbeforetheinstantapplication.

Illinois Appellatecourtsconsistentlyaccordsome deferenceto the long-continuedand

consistentstatutoryinterpretationsof an administrativeagencychargedwith applyingthe statute.

Moyv. DepartmentofRegistrationandEducation85 Iii. App.3d 27,406N.E. 2d 191 (1StDis.1980).

The rule is that the interpretationof a statuteby an administrative
bodychargedwith applyingthestatuteshouldbe givengreatweight
by courts and that suchan administrativeinterpretationis to be
regardedasa substantialfactor in the interpretationappliedby a
reviewingcourt. This rule is usuallyapplied in instanceswherea
statute is ambiguous and where the interpretation by the
administrativebody is long continuedand consistentso that the
legislaturemaybe regardedashavingconcurredin it. (emphasis
added)

EventheOffice of theAttorneyGeneraladvises,

“While it is truean interpretationof a statuteby an administrative
body chargedwith applying the statute is ordinarily accorded
deference,that principal is generallyappliedin instanceswherethe

• statute is ambiguous, and where the interpretation of the
administrative body is long-continued and consistent so the
legislaturemay be regardedas having concurredin it.” Illinois
AttorneyGeneral’sOpinion99-008,July 9, 1999.

Thus,theonly statutoryinterpretationin theinstantcausethat is entitledto deferenceby any

subsequentcourtof review,is the long-standing,consistentinterpretationby the IEPAof Section
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3 9.2(1)that local siting approvalsdo not expireso long as applicationfor developmentpermit is

madewithin threeyears. As boththeIllinois appellatecourtsandtheOfficeoftheIllinois Attorney

Generalstate,anewinterpretationoftheAct, inconsistentwith thepreviousinterpretationsby the

[EPA, arenot entitled to suchdeference,becausethe legislaturecannot be regardedashaving

concurred. The[EPA’s consistentinterpretationof Section39.2(1)Act for severalyearsbefore

December5, 2003,shouldbeundisputed.For abouttenyears,the[EPA consistentlyinterpreted

Section39.2(f)oftheAct to hold that a local siting approvaldoesnotexpireso longasthe [EPA

receiveda developmentpermit applicationwith threeyears of the local siting. Seethe[EPA’s

amendedresponsesto requeststo admitnumber4, 15, 18,hearingexhibit4. SeetheMarch12, 2003

correspondencesignedby JoyceMunie, Manager,PermitSection,BureauofLand,[EPA, hearing

exhibit6. SeefurthertheunchallengedtestimonyofMs. Munie, asPermitSectionManager,at the

March4, 2004hearing,transcriptpages35-39,5 1-52. In thatsametestimony,thePermitSection

ManagerfurtheradmittedSCLI receivednowarningofthereversalby the[EPAofits interpretation

of 39.2(f), beforethe December5, 2003 permit denial at issue. Thus, the [EPA hasrepeatedly

admittedofrecordthesuddenreversalofits long-standinginterpretationofSection3 9.2(f), andthat

thereversaloccurredwithout warning or explanationfrom the[EPA itself to SCL[. Such an

unexplainedreversalofalongstandingstatutoryinterpretationis notentitledto deferenceonreview.

Like theappellatecourts,thisBoardrecognizestheimportanceofconsistencyin theactions

ofthe [EPA. “When an Agency departsfrom its prior practice,it accordinglymustbe for good

cause,suchaschangein law, determinationthatthefactsofthenewmatteraredifferentfrom those

upon theprior practicewasbased,or determinationthat theprior practicewas in error (citations

omitted). No such causeis presenthere.” OwensOil Companyv. Illinois EPA, PCB 98-32
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(December18, 1997, page2.) In the instant cause,the [EPA departedfrom a long standing

interpretationofthestatutewithoutanydeterminationofrecordthattheprior practicewasan error,

withoutany changein thestatute,andwithoutanydeterminationthat thefactsin theinstantcause

aredifferent. The [EPA cannot now retroactivelyjustify a changein its longstandingstatutory

interpretation.TheAct requiresthat thereasonsfor thepermit denialbe givenat the time ofthe

denial. Suchreasonscannot be supplementednow. 415 ILCS 5/39(a).

It is truecourtswill givegreaterweightto ~nagency’sconstructionofits ownpromulgated

rule than to an agency’s interpretationof a statute. However, even this Board’s regulatory

interpretationsarenot entitledto greatweightwherethe interpretationis inconsistentwith long-

settledconstructions,orwherethisBoard’spriorinterpretationshavebeeninconsistent.DeanFoods

Co. v. Pollution ControlBoard143 Ill. App. 3d 322, 492N.E.2d 1344, 1349(
2~~

dDis.1986).

ALL PART[ESTO THE INSTANT APPEALCONCEDED,AND THIS BOARD
RECOGNIZED,THE NOVEMBER 21, 1996LOCAL SITING HAS NOT EXPiRED.

Ofgreatsignificanceis the[EPA’s judicial admissionbeforethisBoardthatanotherlocal

sitingapplicationfor SCLI wasunnecessaryto allow an expansionpermit to issueto SCLI. Thus,

the[EPA admittedofrecordbeforethisBoardthattheNovember21,1996 localsitingapprovaldid

notexpire. SeetheOpinionofthisBoardin PCB 02-108,May16,2002,page19. ThatOpinionwas

attachedto andfiled with theoriginalpetitionforreviewin this instantcause.Intervenorrecognized

thesignificanceofthis judicial admissionby theIEPA,asstatedby this Boardin PCB 02-108,on

May16,2002,soIntervenormovedforthisBoardto reconsiderits decisionasto thatlanguage.This

BoardmadetheappropriatedecisionanddeniedtheIntervenor’smotion to reconsideron July 11,

2002. NeitherIntervenor,CountyofSaline,northe[EPA appealedthisBoard’srecognitionofthe
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JEPA’s judicial admission-thatanotherlocal siting approval was unnecessaryto allow SCLI to

obtainan expansionpermit. Therefore,the December5, 2003 permit denial, andits reversalof

positionbythe[EPAconcerningthecontinuingvalidity ofthe1996 local sitingapproval,is all the

morevulnerableto challenge.The[EPA shouldnotbeallowedto withdrawits admissionsofrecord

beforethisBoard, andforceSCLI to attemptorundergoanotherlocalsitingapprovalprocess.

THE 1996LOCAL SITING APPROVALCOULDNOT HAVE EXPIRED,BECAUSETHE [EPA
PERMITTEDFORDEVELOPMENTAND OPERATIONA PORTIONOF THAT LOCALLY
APPROVEDEXPANSION.

After the1996 local sitingapproval,the[EPA issuedadevelopmentandoperationpermit

for verticalexpansionof SCLI’ s landfill, datedDecember31, 1996,[EPA LogNumber1996-147.

Said1996permitis attachedto theinitial petitionforreviewfiledby SCLI in theinstantappeal.The

[EPAadmitspermit 1996-147authorizedtheverticalexpansionofSCLI Landfill, includingvertical

expansioninto air spaceapprovedat theNovember21, 1996 local siting approval. See[EPA’s

responsesto requestto admitnumber8 and9, hearingexhibit3. Therefore,theNovember21,1996

localsitingapprovalcouldnothaveexpireddueto allegedfailureto timelyapplyfor a development

permitunder415IILCS 5/39.2(f)-theexpansionapprovedat localsitingwasin factpartlypermitted

by [EPA for developmentandoperation,andwasin factpartlyfilled with wastepursuantto that

permit.

Intervenoror the[EPAmightnowarguetheDecember31, 1996permit, 1996-147,pertained

to a previouslocal siting approval,beforetheNovember21, 1996siting approvalat issue. This

argumentwasimplicitly rejectedbythisBoardinPCB02-108,in its May16,2002opinion,page17.

ThisBoardheldthattheNovember21, 1996alocal sitingapproval,theverysitingapprovalatissue

in theinstantcause,supersededall previouslocalsitingapprovals.In PCB 02-108,SCLI arguedto
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this BoardtheCountygrantedbefore1996 local siting approvalfor a landfill expansionwith no

interiorseparationberm. ThisBoardheldtheNovember21,1996localsitingapproval“necessarily

amendedtheCountyBoard’s” earliersiting approval.NeitherIntervenor,CountyofSaline,northe

JEPA,appealedorchallengedthat ruling by this Boardin PCB 02-108. Thus,this Boardshowed

ruletheDecember31,1996developmentpermitpertainsto andis basedonthelocal sitingapproval

grantedNovember21, 1996,becausethe 1996local siting approvalnecessarilyamendsanyprior

local sitingapproval.Therefore,by law theDecember31, 1996permitconstitutesatimely permit,

issuedfor expansionair spaceapprovedat thesame1996 localsiting approvalthe[EPA believes

hasexpired. If permitted,andpartly filled, the localsiting cannothaveexpired.

RegardlessofhowthisBoardinterpretsSection39.2(1)oftheAct, thatDecember31, 1996

expansionpermit, 1996-147-LFM,removesthesubjectLandfill from argumentstheNovember21,

1996 local siting expired. That is, SCLI’s three-yeartime frame to seeka developmentpermit

following local siting approvaldid not expire,becausemultipledevelopmentpermit applications

weretimely filed with the[EPA concerningthenewairspaceapprovedatthe1996local siting, and

atleastonepermitfor developmentandoperationofpartoftheproposedexpansionissued,afterthe

1996local siting. No furtheranalysisorruling by this Boardis necessary.

ARGUMENTSRAISED BY INTERVENOR

DuringtheMarch4, 2004evidentiaryhearingin the instantcause,CounselforIntervenor

misstatedSCLI’ spositionbymischaracterizingtheinstantappealasbasedonequitableestoppelor

detrimentalrelianceprincipals. Transcript,page40. SCLI is not arguingequitableestoppelor

detrimentalreliance,noraretheprincipalsof detrimentalrelianceandequitableestoppelpleadedin

SCLI’s petitionforreview. Further,thereis no allegationby SCLI thatrepresentativesofthe[EPA
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knowingly madeuntruerepresentations,one ofthetypical elementsof thedoctrineof equitable

estoppel.Peoplev. FreedomOil PCB93-59(May5, 1994 et5.) Insteadofequitableestoppeland

detrimentalrelianceprincipals,SCLI arguesthe suddenreversalin the[EPA’s long-standingand

consistentinterpretationof 39.2(1)of the Act, resultsin an incorrectstatutoryinterpretation,and

deniesSCLI fairness.

Intervenoror the[EPA may cite this Board’sOpinion in Village of Fox River Grove v.

Illinois EPA, PCB 97-156,for thepropositionsthat, (1.) The [EPA claimstheright to correctits

ownpastmisinterpretationsofthisBoard’srules, and(2.)The[EPA’ spreviousmisinterpretations

ofthis Board’sregulationsarethereforenotrelevantto theinstantappeal. SCLI submitstheruling

ofthisBoardin Village ofFoxRiverv. Illinois EPA,PCB 97-156,distinguishableandinapplicable

to the instantappeal.

Theruling of this Board in Village of Fox RiverGrove v. Illinois EPA, PCB 97-156,is

inapplicableto theinstantappealbecausetheinstantappealinvolvessolelyconstructionoftheAct,

while theVillage in FoxRiver Grovesoughtan interpretationofthis Board’sownregulation.The

distinction is critical, becauseupon appellatereview, this Board’s interpretationsof its own

regulationsareentitledto greatdeference,butnewor inconsistentinterpretationsoftheAct arenot

entitledto suchdeferenceby anAppellateCourt. Unliketheinstantcause,thesoleissuebeforethis

BoardinVillage ofFoxRiverGrovev. Illinois EPA,PCB 97-156,was“whethertheVillage should

berequiredto meettheeffluentstandardsset forth in 35 Illinois AdministrativeCode304.120(b).”

FoxRiver, PCB97-156,pagetwo.

Unlike Fox River Grove, in the instant cause,the [EPA’ s interpretationof theAct was

consistentfor abouttenyears,ampletime to demonstratethe legislature’sconcurrencewith the
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IIEPA’s statutoryinterpretation. In the instant cause,unlike Fox River Grove,the [EPA hasnot

correcteda misinterpretationofthis Board’sownregulations.

• Unlike the factsin Village ofFox River Grove,this Boardhasalreadyacknowledgedand

acquiescedin the [EPA’s previousinterpretationof Section39.2(f)oftheAct. In PCB02-108,on

May16, 2002,page19, thisBoardrecognizedall partiesagreedSCLI couldapplyforadevelopment

permit to expandSCLI’s landfill without seekinganotherlocal sitingapproval. Forthis Boardto

holdotherwisenowwouldbeinconsistentwith PCB02-108,andthereforedistinguishablefromthe

recordpresentedto theAppellateCourtin Fox RiverGrove.

TheJntervenorequatesapermitdenialwith afailureto file apermitapplicationwithinthree

yearsoflocal sitingapproval. 415 ILCS 5.39.2(f)containsno suchlanguage.In fact,SCLI timely

filed acompletedevelopmentalpermitapplicationin 1999. Thepermit denialstatedno issuesof

completenessor timeliness,andtheAgencyis requiredby lawto detailthereasonsforpermitdenial.

415 JLCS5139(a). Again, SCLI met thestatutorytimerequirementsto preservethevalidity of its

• localsiting.

Instead of “banking” its local siting as alleged by Intervenor, SCLI diligently and

continuouslypursuedits permit. The[EPA admits SCLI hashad a permit applicationpending

almostcontinuouslysince1999. SCLI zealouslyobtainedexpeditedreviewofits permitapplication

by theBoardin PCB02-108. Further,SCLImodifiedtheproposeddesignin its permitapplication

soasto reducethe facility’s impacton theninesitingcriteriaof 415ILCS 5/39.2(a).PCB 02-108,

decidedMay 16, 2002. WasteManagementofIllinois v. [EPA, PCBNo. 94-153,(July 21, 1994).

The factsofthependingpermit applicationdo not support theconcernsexpressedby Intervenor

about bankingof local siting approvals.
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CONCLUDING ARGUMENTS

SCLI urgesthis Boardto promoteconsistencyin interpretingtheAct. SCLI respectfully

directsthis Board’sattentionto its Opinion in SalineCountyLandfill, Inc. v. [EPA, PCB 02-108,

April 18, 2002,page21:

.permitting necessarilyfollows siting, and, practicallyspeaking,
somechangesfrom earlierdesignswill almostinevitablyoccurand
indeed may have to occur to comply with the Act and Board
regulations.

An applicantthat hasbeenthroughlocal siting, an oftenexpensive
and time-consumingprocess,should not haveto returnto getnew
local sitingapprovalforeverysingledesignchangewithoutregardto
theimport ofthechange.JustastheBoardwill not allow the local
sitingprocessto be effectivelybypassed,theBoard will notsenda
permitapplicantbackto the restart a processstartedroughlysix
yearsagowithoutjusqjicationgroundedin thewordsandpoliciesof
theAct. (Emphasisadded).

This Boardfurtherheldon page23,

The Board notes that if each and every design changemade in
permittingalandfill expansionautomaticallymeanttheredesigned
expansionlacks local siting approval,the resultcould be anearly
endlessloopofsiting,followedbypermitting,followedbysiting,ad
nauseam.

SCLI submitsbasicrules of statutoryconstruction,consistencywith the [EPA’s historic

interpretationoftheAct, andconsistencywith thisBoard’sownOpinionin SalineCountyLandfill

v. [EPA, PCB02-108,requireadevelopmentpermitto issueto SCLI.

SCLI praysthisBoardreverseandremandtheDecember5, 2003permit denialbackto the

IEPA, with instructionsto issueapermitto developtherequestedexpansion,to SCLI instanter,in
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IIEPA log no. 03-113.SCLI requestssuchadditionalandfurtherreliefasthisBoarddeemsfair,~just,

and equitable.

~
Brian Konzen
Lueders,Robertson& Konzen LC
1939Delmar
P.O.Box 735
GraniteCity, Illinois 62040

• Phone:(618)876-8500
ARDCNo.: 06187626

45389
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RECE~VED

BEFORETHE ILLINOIS POLLUTION CONTROL BOARDCLERK’S OFFICE

MAR 23 2004SALINE COUNTY LANDFILL, INC., )
)

PETITIONER, )
)

v. ) No. PCB 04-117
) (PERMIT APPEAL)

ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
RESPONDENT. )

STATE OF ILLINOIS
• Pollution Control Board

NOTICE OF FILING

JohnKim, Esq.
Division of Legal Counsel
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O. Box 19276
Springfield, Illinois 62794-9276

SteveHedinger
2601 S. Fifth Street
Springfield, Illinois 62703

Rod Wolf
SalineCountyState’sAttorney
10 E. Poplar
Harrisburg,Illinois 62946

PleasetakenoticethatI havetodayfiledwith theClerkofthePollutionControlBoard,Brief

of Petitioner,SalineCountyLandfill, Inc., andcertificateof service,on behalfof SalineCounty

Landfill, Inc., via fax transmissionandovernightmailing.

Brian E. Konzen,~.

Lueders,Robertson,KonzenLLC
1939Delmar,P.O.Box 735
GraniteCity, Illinois 62040
Phone:(618)876-8500
ARDCNo.: 06187626

45117



• RECEWED

CLERK’S OFFICE

BEFORETHE ILLINOIS POLLUTION CONTROL BOARD MAR 23 2004

SALINE COUNTYLANDFILL, INC., )

PETITIONER, )
)

v. ) No. PCB 04-117
(PERMIT APPEAL)

ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
RESPONDENT. )

CERTIFICATE OF SERVICE

I, theundersigned,certify thatI haveservedtheattachedBrief ofPetitioner,SalineCounty
Landfill, Inc., viafax transmissionandovernightmail uponthefollowingpersonsonthis 22ndday
ofMarch,2004,pertheHearingOfficer’s OrderofMarch 4, 2004

JohnKim, Esq. • Fax: 217-782-9807
Division ofLegal Counsel
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O. Box 19276
Springfield, Illinois 62794-9276

CarolSudman,Esq. Fax: 217-524-8508
HearingOfficer
Illinois Pollution ControlBoard
1021 North GrandAve. East
P0 Box 19274
Springfield, Illinois 62794-9274

RodWolf Fax: 618-253-7160
SalineCountyState’sAttorney
10 E. Poplar
Harrisburg,Illinois 62946

SteveHedinger Fax: 217-523-4366
2601 S. Fifth Street
Springfield,Illinois 62703
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